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g PLAINTIFF'S REPLY TO
= DEFENDANT'S AFFIRMATIVE DEFENSES

=3 Plaintiff, Erin MarieMiller (“Plaintiff”), who is representing herselfpro se in this case, states

& that she is not required to reply to Defendant's Answer to PlaintiT’s Complaint because

3 Defendant's Answer did not demand or require a reply, per MCR 2.110(B). Plaintifffurther
5
S states, by like-numbered paragraphs, as follows for her Reply to Defendant's Affirmative

= Defenses
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1. Plaintiff denies Defendants Affirmative Defense claiming thatPlaintiff has “failed to

state a claim on whichrelief can be granted,” for the reason that tis untrue. Plaintifi’s

action was filed with this Court and commenced under MCL 15.231 et seq (“the

Michigan Freedom of Information Act” or the “FOIA™). Plaintifl’s Complaint identified a

minimum of four separate and specific instances in which the Defendant violated MCL.

15.231 et seq in its response to Plaintiff’s FOIArequest in question in this lawsuit,

including but not limited to violationsof MCL 15.243(1)(g), MCL 15.243(1)(m), and

MCL 15.235(5)(@)-(c), upon which reliefcan be granted toPlaintiffunder laws including

but not limited to MCL 15.234(9), MCL 15.240(7), and MCL 15.240b. Further, Plaintifl’s

Complaint requested relief in the formof this Court's in-camera inspectionofthe

information withheld by the Defendant in its response to Plaintiff's FOIA request in

‘question in this lawsuit, as well a the release of any improperly withheld information

associated with her FOIA request and “such other and furtherreliefas this Court

determines to be just and proper.” MCL 15.240 § 10(4) allows forreliefunder actions

z commenced under the FOIA in the formof in-camera inspections by the Court:
a
wl “(4) In an action commenced under subsection (1)(b), a court that determines a
= public record is not exempt from disclosure shall order the public body to cease
ow withholdingor to produce allor a portion ofa public record wrongfully withheld,
CS regardless of the locationofthe public record. Venueforan action against a local
g public body is proper in the circuit court for the county in which the public record
z or an officeofthe public body is located has venue over the action. The court
a shall determine the matter de novo and the burden is on the public body to sustain
Q its denial. The court, on its own motion, may view the public record in
& controversy in private before reaching adecision. Failure to comply with an order
& ofthe court may be punished as contempt ofcourt
3
2 Therefore, Plaintifs complaint adequately and in good faith stated multiple specific:
S=
o claims on whichreliefcan be granted under MCL 15.231 et seq, as well as the specific
5
o typesofrelief associated with Defendant's FOIA violations under the law.
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2. Plaintiff denies Defendant's Affirmative Defense claiming that Plaintiff has “failed to

present any genuine issues as to material facts, which should result in a judgment in favor

of Defendant as a matter of law,” for the reason that it is untrue. Plaintifls action was

filed with the Courtinaccordance with MCL 15.240(10)(1)(b). Plaintiff's Complaint

identified a minimum of four separate and specific instances in which the Defendant

violated MCL 15.231 et seq in its response to PlaintifI’s FOIA request in question in this

lawsuit, including but not limited to violations ofMCL 15.243(1)(g), MCL 15.243(1)(m),

and MCL 15.235(5)(@)-(c), upon whichrelief can be granted toPlaintiff per MCL

15.234(9), MCL 15.240(7), MCL 15.240b, and MCL 15.240 § 10(4).Plaintiff also

attached specific examplesofDefendant's FOIA violations to her Complaint as exhibits

for the Court's convenience. Therefore, Plaintiff adequately and in good faith presented

genuine issues as to material facts of Defendant's multiple FOIA violations, which should

result in a judgment in favor of Plaintiffas a matteroflaw.

3. Plaintiffdenies Defendant's Affirmative Defense claiming that “some or allof Plainti’s

z claims may be barred by the statute of limitations,” for the reason that it is untrue. MCL

2 15.240 §10 (1)(b) plainly states:
2
= “(1) I a public body makes a final determination to deny all or a portion ofa
© request, the requesting person may do 1of the following at his or her option:
g (a) Submit to the headof the public body a written appeal that specifically states
z the word “appeal” and identifies the reason or reasons for reversalofthe denial.
3 (b) Commence a civil action in the circuit court, orif the decision ofa state public:
Q body is at issue, the court of claims, to compel the public body's disclosure of the
a public records within 180 days afiera public body's final determination to deny a
& request”
3
S Further, “[a] civil action is commenced by filing a complaint with a court” MCR
8S
© 2.101(B). The statuteoflimitations is tolled “{alt the time the complaint i filed, if a copy
5
by of the summons and complaint are served on the defendant within the time set forth in the
@=
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supreme court rules” MCL 600.5856). Se also Gladychv New Family Hones, Ine,

468 Mich 594, 595, 598-605 (2003)

i) Plaindil’s Complaint, which se forth specific factual allegations stating a lai upon

which reliefcan be granted and contained a demand for judgment, per MCR

2.111(B), was accepted by the Court witha Court stamped dateof rceipt of February

24,2023, a1 4:23:02 pam. 176 calendar days afer September 1, 2022, which is the

date Defendant partially granted and partially denied Plaintiffs FOIA rquest a issue

in this lawsuit.

ii) Defendant was served witha copyof Plaintiff's Summons and Complaint in

compliance with MCR 2.103 and MCR 2.105, as follows

(1) Per MCR 2.103 and MCR 2.105, a copy of PlaintfP’s Summons and Complaint

was mailed Elizabeth Hertel, directorof the Defendant, Michigan Deparment of

Health and Human Services (“IDHHS"), via registered mal to the address of

Director Herte's last known office on March 7, 2023. Service was made by Justin

= Christensen, an employe ofUrban Serving (a Michigan-based process serving
2 company), who is a competent adult, over the age of 18, and nota pary to this

g lawsuit, Postmarkedproofof service was fled with the Court on March 25, 2023

g (2) Per MCR 2.103 and MCR 2.105, acopy of Plaintiffs Summons and Complaint

gE was also personally served on March 13, 2023, to Theresa E. Myers, an executive

g assistant inthe MDHHS legal department and an officer designated by MDHHS
3 10 accept serviceofprocess on behalf of Defendant, Service was made by Angela

gS Vermillion, a Michigan process server and competent ad over the age of 18
8
5
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who is not a party to this lawsuit. Proofofservice was filed with the Court on

March 25, 2023.

(3) Plaintif’s Complaint was filed with, and received by, the Court on February 24,

2023. The Summons associated with Plaintifi’s Complaint was issued by the

Court on February 27, 2023 (179 calendar days after Defendants partial denial of

Plaintiff’ FOIA request at question in this lawsuit), with an expiration date of

May 26, 2023. A copy of PlaintifI’s Summons and Complaint was mailed to

Defendant's director's last known office via registered mail on March 7, 2023,

‘and was served personally on March 13, 2023. Therefore, the statute of

limitations associated with Plaintif°s lawsuit was tolled, and Plaintif’s lawsuit

falls within the statuteof imitations per MCL 600.5856(a).

4. Plaintiffdenies Defendant's Affirmative Defense claiming that “the Department complied

with the FOIA in responding to cachof PlaintifP’s FOIA requests, and its processing of

PlaintifI’s FOIA request was not arbitrary or capricious,” for the reason that it is untrue.

z Plaintiff identified a minimum of four FOIAviolations committed by Defendant in her

2 Complain. Defendant's improper withholdingofthe requested information was arbitrary

g and capricious in its refusal and delay in disclosing a public record under MCL,

g 15.240(7). The Defendant's inappropriate application of the aforementioned FOIA

g exemptions constitutes a willful and intentional failure to comply with the FOIA under

8 MCL 15.240b. Further,Plaintiff maintains that Defendant's partial denial in response to

3 Plaintiff’s FOIA request at question in this case spoke in “platitudes and generalities,”

8 and failed to demonstrate how the specific circumstances of the “particular instance”
©
5
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affected the public interest in disclosure versus withholdingof the requested information,

as the FOIA requiresof public bodies.

S.. Plaintiffdenies, in part, Defendant's Affirmative Defense claiming that “certain parts of

the records responsive to Plaintifi’s FOIA request at issue in this lawsuit are exempt from

disclosure under MCL 15.243(1)(g) for the reason that they are ‘subject to the atiomey

client privilege,™ for the reason that Defendant’ claim is only partly true. While Plaintiff

admits that it may be generally true that some of the records responsive to Plaintifi’s

FOIA request at issue in this lawsuit might be legitimately exempt from disclosure under

MCL 15.243(1)(g) (“the attomey-client privilege exemption”), Plaintiff’s Complaint

identified at least one instance in which the Defendant inappropriately applied the

attomey-client privilege exemption under MCL 15.243(1)(g)tocommunications between

the Defendant's attomey and individuals who were not acting as the client of Defendant's

attomey on behalfofthe Defendant, and/or were not expressly seeking legal advice

directly on behalfofthe Defendant. Therefore, the attomey-client privilege exemption

z did not apply to those records under the FOIA. Further,Plaintiff maintains that

2 Defendant's partial denial citing, in part, MCL 15.243(1)(g) as the reason for some of its

g denial of the responsive records related to Plaintif’s FOIA request, spoke in “platitudes

g and generalities,” and failed to demonstrate how the specific circumstancesofthe

2 “particular instance” affected the public interest in disclosure versus withholding of the

8 requested information, as is requiredof public bodies under the FOIA.Plaintiffargues

5 there may have been other instances in the Defendant's response to PlaintifP’s FOIA

8 request at question in this lawsuit where the Defendant may have inappropriately applied

z the attomey-client privilege exemption. Because Plaintiffis unable to review the records

2io
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withheld by the Defendant, Plaintiff maintains that an in-camera review by this Court of

the responsive records pertaining to Defendants response to Plaintiff's FOIA request at

issue in this case is necessary o ensure that the Defendant did not improperly apply the

attomey-cliont privilege exemption under the FOIA to other responsive records related to

Plaintiff's FOIA request.

6. Plaintiff denies, in part, Defendant's Affirmative Defense claiming that “certain parts of

the records responsive to Plaintifl’s FOIA request at issue in this lawsuit are exempt from

disclosure under MCL 15.243(1)(m) or the reason that they are subject t0 the ‘fark

communications exemption.” for th reason that it i only parly true. While Plaintiff

adits that it may be generally true that some ofthe records responsive to PlaintifP’s

FOIArequest at issue in this lawsuit might be legitimately exempt from disclosure under

MCL 15.243(1)(m) (“the frank communications exemption”), Plaintiff's Complaint

identified at least one instance in which the Defendant inappropriately applied the frank

communications exemption under MCL 15.243(1)(m) to communications to which MCL

z 15.243(1)(m) did not apply, including but not limited to communications between

2 Defendant and a non-public body andor non-government entity, regardless of whether

S they wereofan advisory nature.Plaintiff argues there may have been other instances in

s Which the Defendant inappropriately applied the rank communications exemption to

g records responsive to PlaintifF’s FOIA request at question in this lawsuit. Further,

8 Plaintiff maintains that Defendant's partial denial citing, in past, MCL 15.243(1)(m) as

5 the reason for some of its denial of the responsive records elated to Plaintiff's FOIA

8 request, spoke in “platitudes and generalities,” and failed to demonstrate how the specific

: circumstancesofthe “particular instance” affected the public interest in disclosure versus

8
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withholding of the requested information, as is equited ofpublic bodies under the FOIA.

Because Plaintiffis unable o review the records withheld by the Defendant, Plaindiff

maintains that an in-camera review by this Court ofthe responsive records pertaining to

Defendant’ response to Plaintiffs FOIA request at issue in this case is necessary to

ensure that the Defendant did not improperly apply the rank communications exemption

under the FOIA to other responsive records related to Plainifls FOIA request.

7. Plaintiff denies, in part, Defendant's Affirmative Defense claiming that “certain portions

of the records responsive to Plaintiff's FOIA request at issue in this lowsuit are exempt

from disclosure under MCL 15.243(1)(s) because they are ‘[rJecords ofa public body's

security measures, for the reason that it is only partly true. WhilePlaintiffadmits that it

may be generally true that some of th records responsive o Plaintf’s FOIA request at

issue in this lawsuit might be legitimately exempt from disclosure under MCL

15.243(1)(u) (“the security measures exemption), Plaintfl’s Complaint identificd at

least four FOIA violation committed by the Defendant in is response to Plaintif’s FOIA

z request at question in this lawsuit, as described in the above paragraphs. Plain argues

2 that those violations, taken together, identify a pater of Defendant improperly applying

= FOIA exemptions to the responsive records related to Plaintif’s FOIA request at ssuc in

s this lawsuit Because Plaintifis unable to review any records withheld by Defendant,

g Plaintiffargues there may have been other instances in the Defendant's response to

2 PlaintifI’s FOIA request in question in this lawsuit where the Defendant improperly

5 applied the security measures exemption. Plaintiff maintains that an in-camera review by

2 this Court of the responsive records pertaining to Defendants response to Plaintfl’s

: FOIArequest at issue inthiscase is necessary to ensure that the Defendant did not

= Page 8 of 12
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improperly apply the security measures exemption under the MCL 15.243(1)(u) to other

responsive records related to Plaintifl’s FOIA request. Plaintifffurther maintains that

Defendant's partial denial citing, in part, MCL 15.243(1)(u) as the reason for someofits

denial of the responsive records related to Plaintiffs FOIArequest, spoke in “platitudes

and generalities,” and failed to demonstrate how the specific circumstancesof the

“particular instance” affected the public interest in disclosure versus withholding of the

requested information, as is requiredof public bodies under the FOIA.

8. Plaintiffdenies Defendant's Affirmative Defense claiming that “Plaintiffis not entitled to

any relief under the FOIA, including attorney fees, costs, fines, or damages,” for the

reason that it is untrue. Plaintiff’s Complaint identified at least four instances in which

Defendant violated the FreedomofInformation Act in its response to Plaintiff”s FOIA

request in question in this lawsuit, including but not limited to violations under MCL

15.243(1)(g), MCL 15.243(1)(m), and MCL 15.235(5)(a)-(c). Plaintifi"s Complaint also

identified the specific relief Plaintiffis entitled to under MCL 15.231 et seq, as a result of

Zz Defendant's FOIA violations, which includes but is not limited to thereliefdescribed in

[2] MCL 15.234(9), MCL 15.2407), MCL 15.240b, and MCL 15.240 § 10(4). Further,

& Plaintiff’s lawsuit against Defendant has legal merit, is not frivolous or vexatious, and is

S
g very much in the public interest.

g 9. Plaintiff reserves th right o add and/or reply to additional affirmative defenses a they
2
a become known through discovery.
2
3 RELIEF REQUESTED

g
< WHEREFORE, Plaintiff, Erin Marie Miller, respectfully requests that this Court
©
2
o&
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A. Deny thereliefsought by Defendant in its Answer to Plaintif’s Complaint and

Affirmative Defenses. In support ofthe requested denial, Plaintiff states that her

Complaint identified a minimum of four separate and specific instances in which the

Defendant violated MCL 15.231 et seq in is response to Plaintiff's FOIA request at

question in this lawsuit, including but not limited to violations under MCL 15.243(1)(@),

MCL 15.243(1)(m), and MCL 15.235(5)(a)-(0). Further, MCL 15.231 et seq does not

award costs or attomey's fees to Defendants, public bodies and/or government entities

against which legal actions have been brought by persons that requested information

under the Freedom of Information Act. Further, Plaintiff's lawsuit against Defendant has

legal merit, is not frivolous, and i very much in the public interest.

B.. Per MCL 15.240 § 10(4), conduct an in-camera inspection ofall information in

possession of the Defendant, the Michigan Departmentof Health and Human Services,

pertaining to the information requested in Plaintil’s Freedom of Information Act request

and the Defendant's response to Plaintiffs request, including but not limited to the

z redacted and exempted information that was partially granted to Plaintiffby the

2 Defendant in response to her FOIA request, as well as any other information that was

= withheld and/or denied by the Defendant in response to Plaintifls FOIA request, for the

s purposeof determining whether any information was incorrectly withheld from Plaintiff

g by Defendant;

2 a. Because the Defendant elected ofits own free will to provide Plaintiffwith

5 information that was dated beyond the dates specified in the language of

2 Plainti’s FOIA request, Plaintif respectfully requests that tis Court include in

: the requested in camera inspection all information relevant to Plaintifl’s FOIA
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request that extends tothe atest datof the records provided by the Defendant in

its response to Plaintil’s FOIArequest. This will prevent the otherwise inevitable

outcome of Plaintiff having to file an additional FOIA request for the same

records that were already provided to her by the Defendant and wasting this

Court’ time by filing an additional lawsuit against the Defendant regarding the

same records already in question in this case (however, Plaintiffs prepared to do

sof necessary). To the best ofPlindil’s knowledge, th latest record provided by

the Defendant in response to her FOIA request is dated October 31, 2020, but

there may be records ofa later date that Plaintiffis not aware of:

C. IFany information related to Paints FOIA request is found to have been incorrectly

withheld by the Defendant during the requested in-camera inspection by this Court,

Plaintiff respectfully requests that this Court order the Defendant to promply provide any

improperly withheld information elated to PlaintiT’s FOIA requesta question n this

lawsuit 0 the Plaintiffin unredacted form via the Michigan Department of Health and

z Human Services FOIA Records Center in the GovQA web poral relevant to this FOIA

g request per MCL 15.240 § 10(4); and

5 D. Apply the fll penalties available under MCL 15.234(9), MCL 15.240(7), and MCL
©5 .g 15.2400; and

g E. Award such other and further relief as this Court determines to be just and proper to
Qa remedy the Defendant's improper witkholding of the information requested by the
23S Plaintiff under the Freedom of Information Act and causing the need to bring this suit,
IS]2
3 Respectfully submited,8

Z dzG
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Erin Marie Miller
In Propria Persona

Dated: April 17,2023 I

z

z
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